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M
any children have special needs that affect their educa-
tion. Sometimes, the educational system works to meet
these needs. Often, it does not. A parent, attorney, or

other advocate needs to know what the law pertaining to special
education provides and how the system should work for children
with special needs, be able to identify where things go wrong, and
use the legal process to fix it.

This two-part article provides an overview of the laws governing
educational access for children with special needs. Part I describes
the statutory and regulatory scheme that covers all children with
special needs. Part II, which will be published in a future issue, will
discuss areas of special education law relevant to children involved in
the juvenile justice system in child welfare and delinquency matters.

Statutory Overview
Several major statutes govern access to education for all children

with special needs:
• the Individuals with Disabilities Education Improvement Act

(still commonly abbreviated IDEA)1

• Section 504 of the Rehabilitation Act2

• the Americans With Disabilities Act of 1990 (ADA).3

Depending on the circumstances, the following also may be appli-
cable:

• No Child Left Behind (NCLB)4

• the McKinney-Vento Homeless Assistance Act5

• the Family Educational Rights and Privacy Act (FERPA)6

• the Adoption and Safe Families Act of 2000 (ASFA).7

IDEA is by far the most detailed statute pertaining to children
with special needs. The Code of Federal Regulations interprets
IDEA.8 The Colorado Exceptional Children’s Education Act
(ECEA) governs the implementation of IDEA in Colorado.9 The

Rules for the Administration of the ECEA interpret the ECEA.10

IDEA and all accompanying rules are reauthorized or revised peri-
odically, so practitioners should always check appropriate resources
for updates.

IDEA: A Comprehensive Approach
IDEA sets forth the process for identifying a child with special

needs, providing special education, and resolving any disputes that
occur along the way. IDEA is driven by the concept of parent ad-
vocacy; without parent advocacy, the system may be ineffective.
IDEA contemplates the parents and school working together as a
team. The first step is to identify whether a child falls under the
scope of IDEA.

Purpose of IDEA
The purpose of IDEA is:
to ensure that all children with disabilities have available to them
a free appropriate public education that emphasizes special edu-
cation and related services designed to meet their unique needs
and prepare them for further education, employment and inde-
pendent living . . . [and] to ensure that the rights of children with
disabilities and the parents of such children are protected. . . .11

“Special education”is defined in IDEA as:
specially designed instruction, at no cost to parents, to meet the
unique needs of a child with a disability, including—
(A) instruction conducted in the classroom, in the home, in hos-
pitals and institutions, and in other settings; and 
(B) instruction in physical education.12

To qualify for special education services, a child must have one
or more of a broad range of disabilities, defined in some detail un-
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der IDEA and the accompanying regulations, and must “by rea-
son thereof,need special education and related services.”13 In addi-
tion to physical and learning disabilities, IDEA covers emotional
and neurological disabilities and developmental delays. If a child
has a disability but does not need special education services, the
child is not protected under IDEA but is protected under Section
504 of the Rehabilitation Act.14

Child Find
“Child find” is part of IDEA. It requires school districts to

“identify, locate, and evaluate all children with disabilities, including
children who are home schooled, homeless, wards of the state, and
children who attend private schools.”15 This includes children sus-
pected of having a disability and needing special education, even
though they may be advancing from grade to grade.16 In Colorado,
child identification is the responsibility of the administrative unit
in which the child attends school (public or private), or if the child
is not in school, the unit where the child resides.17

Initial Steps
Under IDEA:
a parent of a child, or a State educational agency, another State
agency, or local educational agency may initiate a request for an
initial evaluation to determine if the child is a child with a dis-
ability.18

Parents must give informed consent for an evaluation,which is not
the same as giving consent for receiving special education and re-
lated services.19 If the parents do not provide consent for the initial
evaluation, the district may request a due process hearing.20 Initial
evaluations must be completed within sixty days of receiving paren-
tal consent.21

If the parents disagree with the evaluation, they may obtain an
independent educational evaluation.22 Parents may request an in-
dependent evaluation at the school district’s expense. The school

district either must grant the request for an evaluation or provide
an administrative hearing to review the existing evaluation.23

After the evaluation, a meeting takes place with a multidiscipli-
nary team to determine if the child is eligible for special education
services. Advocates and parents should ask for copies of the evalu-
ation before the eligibility meeting,24 although with the short time-
line under IDEA, they may not be available.

A multidisciplinary team determines eligibility.This team must
include:

1) at least one teacher or other specialist with knowledge in the
area of the suspected disability;

2) other qualified professionals, as necessary; and
3) a parent.25

Other advocates or experts also may be invited,26 at the discretion
of parents or school.

After the child is determined eligible under IDEA,an Individu-
alized Education Program (IEP) will be created. Usually, deter-
mining eligibility and creating an IEP is a successful collaborative
process when the right individuals are present.The eligibility meet-
ing and creation of the IEP may occur at the same or different
meetings,27 depending partly on whether evaluations and IEP pro-
posals were available to all parties in advance.

Services Under IDEA: Alphabet Soup
Under IDEA, a child with a disability is entitled to receive a

“free appropriate public education” (FAPE) in the least restrictive
environment (LRE). The services provided and goals to be
achieved are written in the IEP, the most important document in
IDEA.

Free Appropriate Public Education
Discussions and legal proceedings have ensued regarding con-

flicting understandings of what constitutes FAPE. According to
IDEA, FAPE means special education and related services that:

A) have been provided at public ex-
pense,under public supervision and
direction, and without charge;

B) meet the standards of the state ed-
ucational agency;

C) include an appropriate preschool,
elementary school, or secondary
school education in the State in-
volved; and

D) are provided in conformity with the
individualized education program
required under Section 1414(d) of
this title.28

In Colorado, “special education” is
“specially designed instruction, at no cost
to the parents, to meet the unique needs
of a child with a disability.”29 The specific
instruction that can be provided is de-
tailed in ECEA Rule 2.43.“Related serv-
ices” means transportation and develop-
mental, corrective, and other supportive
services.30

Under case law, FAPE need not be the
best program, or a program designed to
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maximize a child’s potential.31 A parent or child advocate should
never ask for what is “best”but for what is “appropriate.”Although
new language in the statute does mandate educating children with
disabilities “to the maximum extent possible,” case law has not
caught up with the statutory change.32

Least Restrictive Environment
Children with disabilities are entitled to be educated in the LRE

possible—that is,with nondisabled children.33 “Educating children
in the least restrictive environment in which they can receive a free
appropriate public education is one of IDEA’s most important sub-
stantive requirements.”34 Before placing students in a separate en-
vironment from students without disabilities, such as special class-
es or separate schools, schools must consider using supplementary
aids and services to help them succeed in the regular classroom.35

Children should be provided with special classes, separate school-
ing, or other removal from the regular educational environment
only to the extent that they cannot be educated in regular classes
with the use of supplementary aids and services, due to the nature
or severity of their disability.36

The Individualized Education Program
An IEP is a written statement for each child with a disability

that includes:
1) a statement of the child’s present level of academic achieve-

ment and functional performance;
2) a statement of measurable annual goals, including academic

and functional goals;
3) a description of how the child’s progress toward meeting the

annual goals will be measured;
4) a statement of the special education and related services to be

provided to the child;
5) an explanation of the extent, if any, to which the child will not

participate with children in regular classes and activities;
6) a statement of appropriate accommodations;
7) an explanation of alternative assessments, if applicable;
8) the date for the beginning of services and frequency, location,

and duration of those services; and
9) transition goals.37

An IEP should be highly specific in terms of present levels of per-
formance, services, and progress to be achieved.38

The IEP team must include:
1) the parents of the child;
2) at least one regular education teacher;
3) at least one special education teacher;
4) a representative of the local educational agency;
5) someone who can interpret evaluations;
6) other individuals at the discretion of the parent or agency;

and
7) the child, if appropriate.39

Because people who have special knowledge or expertise regard-
ing the child should be present, either the school or the parents
should invite anyone involved with the child, such as a foster par-
ent, caseworker, guardian ad litem, or therapist to participate on the
IEP team.40

An IEP should address factors such as limited proficiency in
English or behavioral problems.

If the student’s behavior impedes the student’s learning or the
learning of other students, then positive behavioral interventions
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and supports and other strategies should be considered to ad-
dress that student’s behavior.41

Monitoring the IEP. The implementation of the IEP and the
student’s progress should be monitored. Under IDEA, the IEP is
reviewed on an annual basis.42 Also, at a minimum, the student
must be thoroughly evaluated at a triennial review (cognitive/psy-
chological/social).43 However, it is not necessary to wait for either
an annual or a triennial review to address problems.

If there is a problem, such as improper implementation of the
IEP, or a need for additions or changes, a parent can request an
IEP meeting before the annual review. For example, a child may
have additional disabilities, or a disability may have been misdiag-
nosed.44 A change of disability or other eligibility may be made on-
ly after reevaluation.45

School Transfers
If a child with a disability who has an IEP transfers school dis-

tricts within the state during the academic year, the school must
provide the child with comparable services until the old IEP is
adopted or a new IEP is developed and implemented.46 Both
schools must take reasonable steps to transfer promptly the child’s
records.47

Early Childhood Services
Different sections of IDEA cover services for young children,

depending on their age.These are discussed below.

Part C of IDEA
Part C of IDEA governs early intervention services for infants

and toddlers under age 3. Congress found an urgent and substan-
tial need for services that would, among other goals:

enhance the development of infants and toddlers with disabili-
ties, to minimize their potential for developmental delay, and to
recognize the significant brain development that occurs during a
child’s first 3 years of life.48

An infant or toddler with a disability is defined as an individual
under the age of 3 who needs early intervention services because
of:

1) developmental delays in one or more of a number of areas;
2) a diagnosed physical or mental condition that has a high

probability of resulting in developmental delay;
3) at a state’s discretion, at-risk infants and toddlers, who would

be at risk of experiencing a substantial developmental delay if
early intervention services are not provided; or

4) at a state’s discretion, children with disabilities who are eligi-
ble for services under preschool grants.49

Developmental delays are described in more detail in Rule
2.08(10)(a), as are various “identifiable conditions known to have
a high probability of resulting in significant developmental de-
lays.”50

Under Part C Early Childhood Services, an Individualized
Family Service Plan (IFSP) is developed. An IFSP provides serv-
ices to meet the child’s and family’s needs, based on an evaluation
of the resources, priorities, and concerns of the family. “The IFSP
process emphasizes services to meet the child’s and family’s needs
and considers the resources, priorities and concerns of the fami-
ly.”51 The IFSP addresses the following in writing: (1) a child’s
strengths and needs; (2) the resources and priorities of the family

related to the child; (3) outcomes to measure the child’s progress;
and (4) necessary supports and services to achieve the outcomes.
The IFSP is reviewed at least every six months.

The IFSP is a written plan that addresses an eligible child’s
strengths and needs, the resources and priorities of the family re-
lated to their child, outcomes to measure the child’s progress, and
the supports and services necessary to achieve the outcomes. The
IFSP is developed as part of the initial evaluation process and is re-
viewed at least once every six months.52

Early intervention services should be provided in natural envi-
ronments, such as home and community settings.53

An infant or toddler with a disability must be provided with:
1) “a multidisciplinary assessment of the unique strengths and

needs of the infant or toddler and the identification of serv-
ices appropriate to meet such needs”;

2) “a family-directed assessment of the resources, priorities, and
concerns of the family and the identification of the supports
and services necessary to enhance the family’s capacity to
meet the needs of the infant or toddler”; and

3) “a written individualized family service plan developed by a
multidisciplinary team, including the parents.”54

Parents must give informed written consent before the child can
be provided with services.55

The IFSP will identify a Service Coordinator,who is responsible
for implementing the plan, and who coordinates a variety of local
service providers and service agencies.56 Part C agencies, provid-
ing service coordination and IFSP services, are local Community
Centered Boards (CCB) that coordinate efforts among inter-
agency groups that cover a county or counties. The plan must be
reevaluated and reviewed at certain intervals.

The transition from Part C Early Intervention Services must be
planned, including whether the child is eligible for preschool serv-
ices under Part B, or entitled to a FAPE and an IEP under Part
B.57 The IFSP can be continued for children age 3 to 5, if appro-
priate.58 Part C also includes certain procedural safeguards.59

Part B of IDEA
IDEA funds may be used under Part B for preschool grants, for

children with disabilities aged 3 through 5, inclusive, and, at the
state’s discretion, for 2-year-old children with disabilities who will
turn 3 during the school year.60 Children with developmental de-
lays or conditions “associated with significant delays in develop-
ment” are included in Colorado.61 IDEA funds also may be used
for early intervention services, with a particular emphasis on stu-
dents in kindergarten through grade three, “who have not been
identified as needing special education or related services but who
need additional academic and behavioral support to succeed in a
general education environment.”62

Due Process
An entire section of IDEA is devoted to procedural safeguards

protecting the rights of children with disabilities and their parents.
These procedural safeguards must be outlined in an annual notice
that the school is required to give parents.63 The school district is
required to give “prior written notice”to the parents, covering spe-
cific elements, when it proposes to or refuses to initiate or change
the identification, evaluation,or educational placement of a student
with disabilities.64
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If parents disagree with a school’s deci-
sion, such as an evaluation, a change in
evaluation, or a denial of services, a good
place to start is the informal dispute reso-
lution procedures in the school, such as a
conference with the director of special ed-
ucation. IDEA does not require that ad-
ministrative procedures be exhausted, but
if issues can be resolved at a lower and lo-
cal level, it may serve the child better and
preserve relationships.

Parents may file a due process com-
plaint notice, which usually, but not al-
ways,would be in response to a prior writ-
ten notice from the school district.65 The
due process complaint notice may be filed
any time from immediately to within two
years of the date the parent knew or
should have known of the alleged basis for
the complaint.The notice triggers a strict
timeline.66

Once a due process complaint has been
filed, generally either a mediation or a res-
olution session must take place.67 In the
rather rare event (in Colorado) that the
case goes into due process, the impartial
due process hearing is a full-blown ad-
ministrative hearing in front of an inde-
pendent hearing officer.68 Either side can
appeal the decision to the Colorado De-
partment of Education, which will con-
duct an impartial review under an admin-
istrative law judge.69 After that, the mat-
ter can be appealed to federal or state district court. Parents, or in
some cases the school district,may seek attorney fees—certainly in
federal court, and possibly in state court.70

If the parties disagree on the IEP, it may be worthwhile to begin
an interim placement with the services the parties do agree on.71

In any case, if an IEP already exists, the student would continue to
receive services under that IEP until the dispute is resolved under
the “stay put”provision.72

The most effective advocacy for a child builds constructive re-
lationships in the system. Resources exist for doing so.73

School Discipline and IDEA
All students have due process rights in a school discipline

process. Discipline for a child with disabilities under IDEA is
much more complex.

When IDEAApplies to Discipline
When a child with a disability violates a code of student con-

duct, IDEA provides a special framework for discipline:
School personnel may consider any unique circumstances on a
case-by-case basis when determining whether to order a change
in placement for a child with a disability who violates a code of
student conduct.74

Congress added this language to clarify that school officials may
use discretion and consider each individual situation, as well as re-

but arguments by administrators who refuse to exercise discre-
tion.75 This may “encourage flexibility, rather than a zero tolerance
approach, to disciplining students with disabilities.”76

IDEA procedures and protections apply to a child who has a
disability and is eligible for special education and related services.
However, a child who has not been determined eligible and has vi-
olated a code of student conduct still may assert these protections if
the local educational agency had knowledge that the child has a
disability.77 A local educational agency shall be deemed to have
knowledge that a child has a disability if, before the behavior that
precipitated the disciplinary action:

1) a parent expressed concern in writing to a teacher or the ad-
ministration that the child is in need of special education and
related services;

2) a parent requested an evaluation of the child under IDEA
(with some exceptions);

3) behavior or performance of the child demonstrated a need for
services; or

4) a teacher or other personnel expressed concerns about the
child to supervisory personnel of the agency.78

However, these exceptions do not apply if a parent has not allowed
an evaluation of the child, or has refused services.79

Even if the local educational agency did not have knowledge
that a child has a disability, an evaluation may be requested when
the child is subject to disciplinary measures, and “shall be conduct-
ed in an expedited manner.” If it is determined that a child has a
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disability, that child receives all rights and protections under
IDEA.80

If parents disagree with decisions regarding placement in the dis-
cipline context, they may request a due process hearing. With the
exception of certain dangerous behavior, the child has a right to “stay
put”in the current educational placement during this process.81

Disciplining a Child With a Disability
School investigation of misconduct also must accommodate the

disabilities of the student. During questioning, for example, provi-
sion must be made to accommodate disabilities such as deafness or
cognitive impairment.82

School personnel may suspend a child with a disability who vio-
lates a code of student conduct, or remove the child from the cur-
rent placement to an appropriate interim alternative educational
setting for not more than ten consecutive school days.83 However,
if the disciplinary consequences will result in a change in placement
that would exceed ten school days, the school district must deter-
mine whether the behavior was a manifestation of the child’s dis-
ability.84 If there is doubt as to whether the alleged misconduct oc-
curred, it may be necessary to have a prehearing to determine
whether the child committed misconduct, before holding a mani-
festation determination as to whether the misconduct was a mani-
festation of the disability. Any student has a constitutional right to
due process in school discipline.85

The manifestation determination is carried out by the local edu-
cational agency, the parent, and relevant members of the IEP team.
Effectively, it is an IEP meeting where the participants determine
the manifestation determination issue.86 The team reviews all rele-
vant information in the student’s file, including the IEP and infor-
mation from teachers and parents.87 It determines whether “the
conduct in question was caused by, or had a direct and substantial
relationship to, the child’s disability. . . .”88 It also determines
whether “the conduct in question was the direct result of the local
educational agency’s failure to implement the IEP.”89 If either of
these is the case, the conduct is a manifestation of the child’s dis-
ability.90

If the conduct in question was the direct result of the local edu-
cational agency’s failure to implement the IEP, the agency must
take immediate steps to remedy the deficiencies.91 If the behavior
was not a manifestation of the disability, the agency may discipline
in the same manner as it would discipline a student without a dis-
ability.92

To prepare for a manifestation determination, a parent or child
advocate could obtain a comprehensive psycho-educational evalu-
ation of the child by an expert in the disability (for example, autism
or bipolar disorder).The evaluator should analyze the relationship,
if any, between the child’s disability and the behavior, and submit
a detailed report that describes the disability, the basis for deter-
mining that the behavior was a manifestation of the disability, and
recommendations for an appropriate program.The evaluator may
attend the manifestation determination hearing.93

In determining whether inappropriate behaviors are a manifes-
tation of the disability, the IEP team should consider any medical,
psychological, or psychiatric reports available. If needed at this
stage, a functional behavioral assessment can provide more infor-
mation.This assessment collects data on the behavior—such as the
setting, timing, environment, interventions attempted or not at-
tempted, and reinforcement—to answer the question of why the

behavior occurred.94 A functional behavioral assessment should in-
clude interviews and rating scales, and be performed by an expert
who directly observes:

the person’s behavior in his or her natural environment and ana-
lyz[es] the behavior’s antecedents (environmental events that
immediately precede the problem behavior) and consequences
(environmental events that immediately follow the problem be-
havior).95

If the behavior was a manifestation of the disability, the IEP
team shall:

1) conduct a functional behavioral assessment (if not previously
performed);

2) implement a behavioral intervention plan (BIP);
3) review any current BIP and modify it as needed to address

the behavior; and
4) return the child to the previous placement, unless special cir-

cumstances exist, and unless the parents and local education-
al agency agree to a change of placement.96

These special circumstances, which prevent the return of the
child to the previous placement, exist when the child, while at
school, on school premises, or at a school function:

1) carried or possessed a dangerous weapon, capable of causing
death or serious bodily injury;97 (“serious bodily injury”means
“bodily injury which involves a substantial risk of death, ex-
treme physical pain, protracted and obvious disfigurement, or
protracted loss or impairment of the function of a bodily
member, organ, or mental faculty”);98

2) knowingly possessed or used illegal drugs (a controlled sub-
stance that is not legally possessed), or sold or solicited the
sale of a controlled substance at school; or

3) inflicted serious bodily injury on another person.99

Under these circumstances, even if the behavior was a manifesta-
tion of the disability, the student may be removed to an interim al-
ternative educational setting (IAES) for not more than forty-five
days.100 The setting is determined by the IEP team.101

Appeal of a Manifestation Determination
A parent may request a hearing to appeal either the result of the

manifestation determination or the decision regarding placement
in an IAES.102 The school also can request a hearing if it believes
“maintaining the current placement of the child is substantially like-
ly to result in injury to the child or to others.”103 During the appeal,
the child remains in the IAES.104 The hearing process is expedited,
and shall occur within twenty school days of the date the hearing is
requested, with a determination within ten school days after the
hearing.105 More details are provided in the ECEA Rules.106

Change in Placement
If the student is removed for more than ten days, regardless of

whether the misbehavior was a manifestation of the disability and
whether the student is being disciplined in the same manner as a
student without disabilities, the extended removal is a change in
placement. In this situation, the school district must continue pro-
viding educational services consistent with the IEP.107

Preventing Discipline Problems
Children with disabilities often need proactive attention to pre-

vent discipline problems from developing because of their frustra-
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tion or inadequate social skills. For many children with disabilities,
it is unrealistic that the child “work it out” or “tough it out.”The
child may not understand the situation or how to deal with it.
Moreover, children with disabilities often are a target for bullying,
and sometimes are blamed for “inappropriate” responses.The fol-
lowing steps may be helpful:

1) make sure the child understands the school rules and which
rules are “zero tolerance”policies;

2) monitor the child’s progress and intervene when issues occur
that cause the child anxiety, such as bullying or other inci-
dents;

3) obtain assistance from an anti-bullying program, such as
through a community agency;

4) if not a breach of confidentiality, notify the school when
something particularly upsetting has happened in the child’s
life;

5) develop good ongoing relationships with school personnel;
6) connect the child with an ongoing outside mentor;
7) if there is a pattern of misbehavior, request an evaluation for a

disability;108

8) try to identify a teacher or counselor the child can talk to reg-
ularly; a child who believes there is a way to solve problems is
less likely to experience a disruptive outburst.

Behavioral Intervention Plan
A BIP is designed to manage a student’s behavior and prevent

the circumstances that precipitated the behavior. It should include:

1) ways to reduce stress—such as, finding a quiet place to go
when he or she is overwhelmed, with a prearranged signal
that will allow the student to leave the classroom or other
stressful setting;

2) ways that teachers can recognize a problem is developing—
for example, physical manifestations, such as shaking or
twitching, bright red ears, or raised voice;

3) positive reinforcement for good behaviors;109

4) education for the student on how to manage his or her own
behavior by recognizing escalating stress and learning strate-
gies to cope.

Sometimes, when the student knows a highly structured plan
exists, including positive steps that the student can control, the in-
cidence of stress-induced inappropriate behavior is drastically re-
duced. If support staff provide regular training in problem solving
and conflict management each time a conflict situation arises, the
student not only internalizes the positive strategies, but also ap-
proaches life with growing hope that problems may have a solu-
tion.

Transition
Colorado’s State Performance Plan for fiscal years 2005–10 re-

ports that 2.1 percent “of youth with disabilities aged 16 were
deemed to have an IEP that includes coordinated, measurable,
annual IEP goals and transition services that will reasonably en-
able the student to meet the post-secondary goals.”110 The Colo-
rado Department of Education has provided a number of educa-
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tional and training opportunities to improve transition plan-
ning.111

Transition services are to begin no later than when the child is
15 or the end of the ninth grade.112 The IEP must include
“[a]ppropriate measurable postsecondary goals based upon age ap-
propriate transition assessments related to training, education, em-
ployment, and, where appropriate, independent living skills. . . .”113

In Colorado, the IEP includes transition services needed to assist
the child in reaching the above goals.114 The child also must be in-
formed at least a year before the age of majority of transfer of edu-
cational rights.115 A child with a disability who has graduated from
high school with a regular high school diploma—as opposed to
graduating with a modified diploma—no longer is eligible for
FAPE under IDEA.116

Starting around age 14, an IEP team—consisting of the child,
parents, school personnel, the child’s guardian ad litem if applica-
ble, and representatives from agencies such as vocational rehabili-
tation or child welfare—convenes to discuss the child’s goals after
high school, such as higher education or entering the workforce,
and what services are necessary to support this transition. Each
year, the IEP team should consider what transition services are
needed for that year so the student will be fully prepared by the
time he or she leaves high school.117 These services may include
additional classes, independent living skills, employment skills, and
connections to other agencies.118

Section 504 of 1973 Rehabilitation Act
Section 504 provides broader protections than IDEA, in the

sense that it covers more people and extends into adulthood.How-
ever, the protections are not as detailed and Section 504 funding is
minimal.

Purposes and Eligibility
The key portion of Section 504 of the Rehabilitation Act of

1973 states:
No otherwise qualified individual with a disability in the United
States . . . shall, solely by reason of her or his disability, be ex-
cluded from the participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity re-
ceiving Federal financial assistance. . . .119

Section 504 is a broad civil rights law.120 However, it is impor-
tant to note that it covers only employers, programs, agencies and
facilities that receive federal funding.121 This, of course, would in-
clude any public school.

“To be eligible for protection under section 504, an individual
must have a physical or mental impairment that substantially limits
at least one major life activity,” such as walking, seeing, hearing,
breathing, reading, or caring for oneself.122 If an individual has a
record of having such an impairment, or is regarded as having such
an impairment, he or she meets the definition.123

Therefore, a child who is disabled under IDEA also is protected
under Section 504. If a child has an impairment that substantially
limits one or more major life activities, but does not need special
education services, the child is not protected under IDEA but is
protected under Section 504.124

“Substantially limits” is defined by the school district.125 Al-
though Section 504 does not define “substantially limits,”the regu-
lations implementing the Americans with Disabilities Act of 1990
offer the following definitions. A major life activity is substantially
limited when a person is:

1) [u]nable to perform a major life activity that the average per-
son in the general population can perform;126 or

2) [s]ignificantly restricted as to the condition, manner, or dura-
tion under which an individual can perform a particular ma-
jor life activity as compared to the condition, manner, or du-
ration under which the average person in the general popu-
lation can perform that same major life activity.127

Section 504 Evaluation and Plan
Section 504 requires the school to perform an evaluation and, if

needed, develop a 504 plan, which need not be in writing. Under
Section 504, FAPE is:

the provision of regular or special education and related aids and
services that . . . are designed to meet individual educational
needs of persons with disabilities as adequately as the needs of
persons without disabilities are met. . . .128

Section 504 requires that a child be provided with equal access to
an education, and focuses on accommodations. Like IDEA, Sec-
tion 504 addresses placing students with disabilities in the least re-
strictive environment.129 This includes access to nonacademic and
extracurricular activities and services, such as meals, recess, recre-
ational athletics, and transportation.130

Impartial hearings also are available under Section 504,but there
are fewer procedural safeguards.131 However, parents can file a
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complaint with the Office of Civil Rights,U.S.Department of Ed-
ucation, at the regional office in Denver,which will perform a thor-
ough investigation.132

Discipline Under Section 504
Discipline under Section 504 is similar to but not as closely reg-

ulated as under IDEA. Schools may not punish students for mis-
conduct related to their disability.133 Excluding a student from
school for more than ten consecutive school days, or a series of sus-
pensions that totals more than ten days in a school year, is likely to
be a significant change in placement that requires a reevaluation
and a manifestation determination meeting.134 If the misconduct
is related to the disability, the student may not be continually sus-
pended or expelled,with certain exceptions for emergencies.135 The
student is protected whether or not the school has identified the
disability.136

Parents may challenge an evaluation by requesting an impartial
due process hearing.However, unlike IDEA, there is no “stay-put”
provision while waiting for a due process hearing.137 Under Sec-
tion 504 alone,when IDEA does not apply, if a child’s misbehavior
is not a manifestation of a disability, the child can be expelled, and
the school is not required to continue providing FAPE.138

Disability Under the ADA
The Americans with Disabilities Act (ADA) also protects qual-

ified persons with disabilities, but reaches beyond entities that re-
ceive federal funding.139 Title II of the ADA prohibits discrimina-
tion in access to governmental services, and therefore covers school
districts and school boards.140 Title III of the ADA applies to pri-
vately operated public accommodations, such as private schools.141

However, rights under the ADA are not as extensive as those under
IDEA.142 Complaints under the ADA also are filed with the Of-
fice of Civil Rights, U.S. Department of Education.143

Conclusion
This Part I serves as a brief overview of the statutory scheme for

special education in Colorado. For a list of useful resources for fu-
ture study, check the “Special Education” section of the Juvenile
Law Benchbook or contact the author. Part II of this article will fo-
cus on aspects of special education that apply to child welfare and
juvenile justice.
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